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Easier tax for small businesses

In an effort to make tax easier for small businesses, the government has released a discussion document proposing some changes to tax rules. The main proposals include:

· Helping small businesses with PAYE – the government would offer a subsidy to pay payroll agency fees for a certain number of employees;

· Aligning the payment dates of provisional tax and GST;

· Basing provisional tax payments on GST turnover;

· A discount for self-employed people who pay provisional tax in their first year of business.

Loss attributing qualifying companies

Inland Revenue has determined that loss attributing qualifying companies (‘LAQCs’) must attribute all losses in full to the shareholders, and cannot first offset losses to other group companies in the same way that ordinary group companies and qualifying companies can.

The previous view stated in Inland Revenue’s Qualifying Companies booklet that LAQCs could elect to make inter-company offsets is incorrect.

Where there is a trustee-shareholder in an LAQC, the trust’s share of losses cannot be passed down to the beneficiaries of the trust. The losses can only be used to offset against other income of the trust.

For more details on LAQCs, please contact us.
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Tax in the screen production industry

In the wake of the success of Lord of the Rings, the burgeoning screen production industry in New Zealand saw a few changes to Inland Revenue’s tax policies – made to assist those involved in the production of film, television or video in meeting their tax obligations.

Inland Revenue has issued an expenditure determination allowing that from 1 September 2003, resident and non-resident contractors and entertainers working in the screen production industry are able to receive up to $60 per day in ‘per diem’ allowances without having withholding tax deducted. Such people receiving $60 per day or less in per diems will also not have to keep invoices and receipts for income tax purposes.

Inland Revenue has also introduced a new class of withholding payments for self-employed resident contractors where they will be subject to 20% withholding tax deductions on payments they receive for services related to screen productions. Examples of contractors this may apply to include lighting technicians, hairdressers, and payroll and administrative staff working in the screen production industry.
Refund of fuel levy

A refund of the ACC levy component on fuel and any goods and services tax charged on that levy is available to clients under certain circumstances. The ACC levy is payable on motor spirits that attract excise or excise-equivalent duty.

In order to qualify for the refund, the fuel must be used for one of the specified purposes, eg farm vehicles, mobile machinery, and search and rescue services. Also, refunds are payable quarterly in arrears.

To discuss whether you may qualify, please contact us.

Employment Relations

Overpayments to employees

If you have overpaid an employee, it is unlawful (in most cases) for you, as an employer, to make deductions from their subsequent wages or other entitlements.

However, the Wages Pro-tection Act 1983 sets out situations where an employer can recover an overpayment. These situations are where the overpayment was a result of the employee being:

· Absent from work without the employer’s authority; 

· On strike;

· Locked out; or

· Suspended.

Also, it must have not been reasonably practicable for the employer to avoid the overpayment (eg due to the payroll system used).

The employer must give a notice of overpayment to the employee (usually by or on their next pay day), and recover the overpayment within two months of that notice.

Other than in the above circumstances, it is illegal to recover overpayment of wages without the employee’s consent.

ACC levy deduction

ACC levies are deemed to have been incurred in the income year in which they become due and payable. This may raise a problem if your business has ceased, because ACC levies cannot be deductible when your business is no longer carrying on the production of income.

However, in practice ACC levies are often claimed as deductions based on the following strong arguments for the deductibility of such expenditure:

· If the expenditure meets the general deductibility criteria of being incurred in the derivation of income, it should be deductible irrespective of whether the expense precedes or succeeds related income.

· The accrual rules now allow for allocation of expenses in the period which do not relate to the periods in which the matching income was earned.

Fines and penalties

Generally, fines and penalties are not deductible because of the application of public policy considerations.

Even when there is a connection between the taxpayer’s business (eg a trucking or mail courier business) and incurring speeding fines, such fines are not allowed as deductible expenses.

However, in certain circumstances, Inland Revenue has allowed fines for parking infringements or loading offences where it can be shown that they were incurred in the derivation of income. An example of this would be where a courier company incurs a fine for a double parking infringement while delivering urgent parcels.

Please contact us for further information regarding the deductibility of fines and penalties.

FBT on motor vehicles

Fringe benefit tax (FBT) on a motor vehicle is calculated on the basis of the number of days the vehicle was available for private use by the employee. If your employee is regularly away on business then those days they are away will be exempt from FBT. However, the exemption only applies when your employee is absent for more than 24 hours.

· Example 1: Your employee leaves the company car at the airport at 5am to attend to business elsewhere and returns at 11.45pm the same day. That 1 day is not exempt from FBT.

· Example 2: Your employee leaves the company car at the airport at 11am on day one and returns at 2pm on day two. FBT is not payable for those 2 days.

Child support

The minimum amount non-custodial parents are required to pay to financially support their children has increased from $663.00 to $677.00 a year with effect from 1 April 2003.

Even if the paying parent does not receive any income, they are still required to pay the minimum amount to financially assist with the raising of their children.
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Sale and Purchase agreements

It is not uncommon to see Sale and Purchase agreements signed up in the name of the purchaser ‘or nominee’. Where the Sale and Purchase agreement is in relation to a sale of business property with a ‘going concern’, it is critical to determine the time of supply for GST purposes.

Often the business property is to be bought in the name of a company or trust which has not yet been incorporated or formed, and the purchaser uses the ‘or nominee’ tactic to secure the property.

Where the sale is a going concern for GST purposes, the transaction is treated as a zero-rated sale and therefore neither of the parties need to claim or return GST. However, in order to meet the zero-rating test the sale needs to be:

· ‘...supply to a registered person...’;

· ‘...a going concern at the time of the supply...’; and

· ‘...agreed by the supplier and the recipient in writing to be supply of going concern...’.

Problems arise if the purchaser signs off for a nominee, eg a company, and that company is not registered for GST at the time of supply. The problem is exacerbated if the company does not even exist at the time of supply!

The crucial issue is the time of supply. Where the supplier and recipient are not associated persons, the GST Act 1985 deems the time of supply to take place at the earlier of the time:

· an invoice is issued by the vendor to the recipient; or

· any payment is received by the vendor/supplier.

Note that the rules differ for associated persons. 

‘Invoice’ is defined in the GST Act as a document notifying an obligation to make a payment. In a situation where the sale is unconditional, the Sale and Purchase agreement becomes an invoice because it is a document notifying an obligation to make a payment. In this case, the time of supply can be triggered at the time of signing the Sale and Purchase agreement.

There is also a difficulty in achieving ‘going concern’ for GST purposes in the above situation. The sale cannot be a supply of ‘going concern’ because the time of supply occurs at the time the contract is signed and the ultimate purchaser, being the nominee entity, may not have been in existence or was not registered for GST at the time the contract was signed.

Even where a nominee company or trust was in existence and was GST registered when the supply occurred, there is still doubt whether the supply of property is a going concern because both the vendor and the purchaser have to agree in writing that it was a supply of ‘going concern’. The vendor may have agreed in writing with the purchaser but not with the ultimate recipient of the supply of property – the nominee company or trust.

However, this last requirement can easily be remedied with a Deed of Nomination (although this technical nicety is not generally observed in practice).

It is a good idea to contact us for advice before you buy any business property – especially where GST is involved.
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We take this opportunity to wish you all the best for the festive season and a happy and successful New Year. We look forward to continuing our association with you in 2004.

Our office will be closed for the Christmas holidays from Tuesday 23rd December 2003 until Wednesday 14th January 2004.

For urgent enquiries during this period please contact Robert on 03 448 8532 or 0274 352 900. or email him on robert@cooperca.co.nz

Non-resident contractors’ withholding tax (NRCWT
Further changes to NRCWT rules, effective from 1 December 2003, will help reduce compliance costs for both employers and non-resident contractors. The changes are as follows:

· The 62-day period, currently in force for contractors who qualify for exemption from withholding tax if they come from a country with which New Zealand has a double tax agreement, will be extended to 92 days; and

· Contractors receiving payments for contract work of less than $15,000 in any 12 month period will be exempt from NRCWT. The non-resident contractors themselves will be responsible for any New Zealand tax obligations
GST on second-hand goods

Taxpayers may claim GST input tax on second-hand goods purchased from unregistered persons, subject to various limitations in the legislation. The following are examples where taxpayers incorrectly claim GST under the second-hand goods provisions:

· When goods are purchased from an unregistered associated party. GST is not claimable if the associated party did not pay GST when buying those goods;

· When GST is claimed on second-hand goods before payment is made because the taxpayer is on invoice basis. Regardless of the taxpayer’s GST accounting basis, second-hand goods claims are limited to the amount actually paid during the taxable period; and

· When goods are purchased from a GST-registered supplier. Inland Revenue will not allow a claim unless the taxpayer holds a valid tax invoice at the time of filing the GST return. In cases where the supplier claims to be unregistered for GST, it is best to obtain a written confirmation from them that they are not registered for GST.

Fringe benefit or entertainment?

Employers often enquire about the treatment of expenses made on account of employees – whether they are subject to fringe benefit tax (FBT) or considered to be entertainment expenses.

Generally, when employers consume or enjoy the expenditure at their discretion and it is not in the course of their employment duties, then the expenditure is subject to FBT. Examples of such expenses are:

· Subsidised gym memberships;

· Goods sold at a discounted price; and

· Memberships to golf clubs.

Any expenditure that is subject to FBT is fully deductible by employers.

Entertainment expenditure, on the other hand, are expenses that are not enjoyed at the employees’ discretion, eg staff Christmas parties or entertaining customers. These expenses are only 50% deductible for tax purposes. The following checklist sets out the rules regarding the tax treatment of entertainment expenses.

Entertainment expenses checklist

	
	50% claimable
	100% claimable
	FBT payable

	Staff Christmas party costs
	
	
	

	Gifts for New Zealand clients
	
	
	

	Business lunches in New Zealand
	
	
	

	Morning tea ‘shout’ on employers’ premises (for all employees)
	
	
	

	Transport costs provided to employees to attend staff Christmas party
	
	
	

	Entertainment consumed overseas
	
	
	

	Gifts to staff
	
	
	

	Light meals provided to employees at lunchtime meetings
	
	
	

	Friday night drinks for employees
	
	
	

	Sales staff’s meal costs while out of town
	
	
	

	Corporate box costs or season passes
	
	
	

	Subscriptions to sporting clubs, eg golf clubs
	
	
	


The above list does not cover every situation. Please contact us if you have queries on any other types of entertainment.
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